
Carver v. Department of Fish, Wildlife and Parks and Flathead County
Cause No. DV-10-667(B), 11th Judicial District, Flathead County

Plaintiff Dennis Carver owns property on Church Slough, a water body connected to the
Flathead River. Mr. Carver petitioned the county to relocate a county road so his
subdivision could be marketed as waterfront property. The county agreed on the
condition that Carver provide for public access to the slough. Carver deeded a lot to the
county and the county subsequently developed a county park/public water access with
a concrete boat ramp. Carver alleges that the county agreed to water access that would
only allow hand launching of small boats. Carver brings various causes of action against
the county including negligent misrepresentation and regulatory taking. He brings two
counts against FWP: 1) that FWP violated MEPA by issuing the county a Streambed
Protection Act Permit (to develop the boat ramp) with an insufficient EA, 2) that FWP
violated the Streambed Protection Act itself and section 23-1-110, MCA, which requires
FWP to perform additional analysis when developing a state park or fishing access site. 
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Ken A. Kalvig
Angela M. LeDuc
Kalvig & LeDuc, P.C.
1830 3rd Avenue East, Suite 301
P. O. Box 1678
Kalispell, MT 59903 -07 28
Telephone: (406) 257-6001
Facsimile: (406) 257 -6092

Attorneys for Petitioners

Dennis Carver, Lower Valley properties, Inc.,
Plaintiffs,

vs.
Montana Department of Fish, Wildlife &
Parks, a division of the State of Montana,
Flathead County, a political subdivision of the
State of Montana

Defendants.

Cause No. DV-l0-667(8)

Judge: Katherine B. Curtis

Plaintiffs/Petitioners, Dennis Carver and Lower Valley properties, Inc. (collectively

referred to as "Plaintiffs") hereby amend their complaint and petition for review pursuant to

M.R.Civ.P. 15(a), and complain, allege and aver as follows:

I ' Plaintiff Dennis Carver ("Carver") is a resident ofFlathead County, Montana and

owns and resides on Lot 9 of the River Vista Subdivision located in the

NE%;Sec'36,T.28N'R.21W of Flathead County, Montana ("River Vista Subdivision,,). A copy

of the final plat of the River Vista Subdivision is attached hereto as Exhibit..A.,,

2. Plaintiff Lower valley properties, [nc. (.,Lower valley properties,,) is a

corporation formed and existing under the laws of the State of Montana, and is the owner of

Lots 1-8, l0 and 11 of the River Vista Subdivision.

MONTANA ELEVENTH JUDICIAL DISTRICT COURT, FLATHEAD COLINTY

PETITION FOR REVIEW
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3' Carver and/or Lower Valley Properties' predecessors, Carver Investments,

L'L'c', Goose Pit Gravel company, L.L.C., and Mackinaw Estates, L.L.c., have assigned any

and all rights, claims, and causes of action arising under the relevant facts hereto to Lower

Valley Properties and Carver.

4' Defendant, Flathead County, is and was at all times relevant hereto a body politic

and corporate formed and acting under the laws of the State of Montana with a principal place of

business located at 800 south Main, Karispell, Montana.

5' Defendant, Montana Department of Fish, Wildlife and parks (,,FWp,,; is and was

at all times relevant hereto an agency of the State of Montana and public body corporate and

politic organized in accordance with MCA Title 2, chapter 15.

6. Venue is proper in this court.

7. This court has jurisdiction to hear and decide this complaint.

8' This Court has jurisdiction to hear and decide the petition for review pursuant to

S2-4-702, MCA, et. seq.

9' At all times relevant, the FWP was the reviewing agency within the context of

$87-5-501, MCA and $23-1-110, MCA, that was responsible for making a decision relative to

Flathead County's 124 Permit Application, and was duly authorized and empowered by the

State of Montana to perform all duties and assume all responsibilities thereunder.

10' The Plaintiffs assert claims against Flathead County in its capacity as a counry

insofar as liability is imputed to it under 42 u.s.c. $1983 for the actions of its employees

operating within its various departments, including the Flathead County parks and Recreation

Department ("Parks Department") and the Flathead county planning and Zoning Department

("Planning Department"), insofar as their unconstitutional acts and omissions implemented and

SEcorlo Aueruoeo CourptRrrur nruo pettlor,r FoR REVTEW
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executed decisions offrcially adopted and promulgated by Flathead county,s agents and

employees.

11' The establishment of counties and their Planning and zoningDepartments

("Planning Department"), and parks and Recreation Departments (,,parks Department,,)

operating in those Counties within the State of Montana originates and is premised upon

Montana statutory law.

12' The powers and duties of Counties and their Planning Departments and parks

Departments operating within those Counties of the State of Montana originate in and are

premised upon Montana statutory law.

13' On or around October Il, 2006, Carver Investments, L.L.C. submitted a

preliminary plat application for the River Vista subdivision to the Flathead County planning and

ZoningDepartment. At that time, Carver Investments, L.L.C., an entity in which Carver is and

was the sole member, was the record owner of that real property.

14' In and around the above-described time frame, Carver and Carver Investments

were working with Flathead county to accomplish an abandonment and relocation of wagner

Lane' wagner Lane was a county road near the edge of carver Investments, property. The

property, but not wagner Lane, abutted church Slough. For many years, members ofthe public

would cross the private property located between Wagner Lane and Church Slough to access the

water.

l5' This "unofficial" access from wagner Lane across private property consisted of a

relatively steep embankment where users could access church Slough only by foot. The top of
the embankment rvas covered by trees, vegetation and shrubs, while the lowerportion consisted

largely of rocks and gravel. since the access was primitive in nature, the extent of the public,s

SecoNo Arueruoeo GouplRnrr nruo perlloru roR Revrew
Pece 3
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use was limited to hand-carrying small watercraft and icehouses down this embankment to the

water.

16' The proposed relocation of Wagner Lane generated some controversy regarding

the "unoffrcial" public access to church slough that occurred from the road.

T7 ' Carver Investments proposed to create eleven large-sized lots, some of which

border Church Slough, and initially proposed to provide cash-in-lieu of parkland. Carver

Investments later agreed, instead of cash-in-lieu of parkland, to provide both a public park and

legal fishing access to Church Slough ("River Vista park") where none had previously existed.

18' Specifically, the Environmental Assessment (" River Vista EA',), excerpts of

which are attached hereto as Exhibit,.B," stated:

The applicant proposes developing a 1.037 acre park and public access to
Church Slough.--The proposed park would providehve parking spaces for the
public and a walking path down to the slough where one could launch a canoe
or pull an ice fishing house out in the winter. . . .

See, Exhibit B, p. 16.

19' On Decemb er 26,2006,the Planning Department issued its staffreport. Finding

of fact no' 18 states the proposed River Vista park "would provide five public parking spaces

and a walking path down to the slough where one could launch a canoe or pull an ice fishing

house out in the winter." A copy ofthe Planning Department's staffreport is attached hereto as

Exhibit "C." See, Ex. C, p. 14.

20' The Planning Department's recommended conditions of approval included

several addressing the proposed River Vista park, the language of which was adopted by the

commissioners and is set forth in Paragraph 23 of this complaint, below. None of the

recommended conditions of approval indicated the park and water access would be greaterthan

Secoruo Aueruoeo Covrpurrur nruo perrrrox ron Revrew
Pnce 4



J

6

7

8

9

10

ll

t2

r3

t4

l5

l6

17

18

l9

20

2l

22

23

24

or different from that proposed by Carver Investments.

2I ' During the subdivision process, Carver repeatedly communicated both his vision

for River vista park as a park and limited fishing access site and what he was willing to allow

on River Vista park if he were to convey it to Flathead County. These communications were

made to members of the public, representatives from special interest groups such as Flathead

wildlife, and to employees and agents of Flathead county.

22' In fact, on January 26,2007,Carver sent the Flathead County Commissioners a

letter that outlined the details of his park proposal in exchange for the abandonment/relocation

of Wagner Lane. In that letter, Dennis states that "no ramp is to be built . .,, as part of his

parkland grant. A copy of this letter is attached as Exhibit..D.,,

23' On March 20,2007,the Commissioners voted 2-l toapprove the River Vista

preliminary plat application, and included the following conditions of approval:

13. The parkland and the 100-ft. setbacvbuffer along church
slough are critical bank stabilization areas. Any altiration to
the areas may need to go through Flathead county Floodplain
Permit Process and the . . . 310 permit process.

14. The subdivider shall convey a . . . public park, with a public
access road and a fire tanker recharge access to church s-tougtr
to Flathead county parks . . . . No vegetation shall be removed
fromthearea....

A copy of the Commissioners approval letter with conditions and findings of fact

hereto as Exhibit "E." See, Ex. E, p. 3.

24' On March 20,2007,the Commissioners adopted the following findings of fact:

18. The [EA] states that the applicant proposes to develop a r.037
acre park with public access to church Slough. The proposed
park would provide five (5) parking spaces ror ttt" public and a
walkingpath downto the slough where one could launchacanoe
or pullan ice fishing house out in the winter. The applicant has

Kalvig & LeDuc, P.C.
Kalispell, Montana
Attornevs at Lnrv

Secoruo AlaeruoEo Colapurrur Rruo pelrroru ron Reuew
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been in communications with Jed Fisher, ofthe Flathead county
Parks Department, who expressed an interest in accepting this

11 
* a county park to provide maintained access for the puuti.

l9' Public access to Church Slough is an important issue that should
be finalized prior to finar plat applications. It shall be noted on
the face of the final plat that this park will provide public access

see, Ex. E, p. l l. 
to church slough ' ' ' '

25 ' The Planning Department's staff report, and the Commissioners preliminary plat

approval did not express or indicate that the park and water access would be of a scope or scale

different from that proposed by carver lnvestments and contained no references to the

construction of a boat ramp in the River vista park, the construction of which would have been

in direct contravention of what Plaintiffs agreed to provide with respect to that land.

26' Throughout the River Vista Subdivision process described above, various

representatives of Flathead county, including Jed Fisher ("Fisher"), indicated that the County

would not construct an unrestricted boat ramp on the land donated by plaintiffs and would keep

the scope and scale of the park limited to what was proposed by carver Investments.

27' on April 19,2007, Carver Investments and Goose pit Gravel, L.L.C. deeded

r'776 acresof land to Flathead County as per its agreement to provide Flathead county with a

park as part ofthe River vista subdivision approval. A copy ofthis deed is attached as Exhibit
*F.rt

28. The commissioners approved the final plat on october 2,2007.

29' on various occasions after the land was deeded to Flathead County, Fisher,

again' represented to carver that the county would honor its promise made to carver to refrain

from putting in a boat ramp that would allow unrestricted access to church Slough and that it

Secoruo Aueruoeo Coruplnrrurnruo perrrroN ron Revrew
Pnce 6
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would keep the scope and scale of the park limited to what Carver Investments proposed and

Flathead county ratified during the River vista subdivision approvar process.

30' On February 28,200g,Carver sent Fisher an email indicating he learned Flathead

County was planning to construct a boat ramp in the River Vista park. He reiterated that he

expressed concerns about this before and did not want more than minimal improvements. He

also stated that he deeded Flathead County the River Vista park because he believed that entity

would respect his intent and the understanding he reached with the entity. A copy of this e-mail

is attached as Exhibit.,G."

31' On May 4,2009, the Parks Department held a "public hearing,, regarding the

boat ramp, where carver attended and expressed his concerns.

32' on october l,200g,the Parks Department submitted its r24permit Application

to FCPD ("124 Permit Application'), which also serves as the County,s Floodplain

Development Permit Application ("Floodplain Application") (collectively referred to as

"Application"). The Application specifies the purpose is for a concrete boat ramp and turn-

around area, and describes that vegetation will be removed, which, on its face, contradicts the

conditions of approval set forth in the Commissioner's grant ofpreliminary plat. See, Ex. E., p.

3.

33' The Application also includes otheromissions and inadequate answers. A copy

of this 124 Permit Application/Floodplain Application, with its attachments is attached as

Exhibit',H.,'

34' The boat ramp' as designed, would enable large watercraft of all sizes to access

Church Slough, and there are no limits on watercraft size or horsepower included as part of the

1 24 Permit Application.

Secoruo AvrEruoeo Coruptlrrur eruD peltrroru FoR REVTEW

PncE 7



I

)

3

4

5

6

7

8

9

l0

11

t2

13

t4

l5

t6

t7

l8

19

20

2l

22

23

24

Kalvig & LeDuc, P.C.
Kalispell, Montana
Attornevs at Larv

35' In February 2010, FwP, the state agency responsible for issuing 124 permits,

prepared an Environmental Assessment ("124 Permit EA") that acknowledges the boat ramp

will increase boat use, shoreline erosion, noise, and could impact critical habitat or wildlife use.

A copy of this EA is attached hereto as Exhibit ,.r.,, See, Ex. I, pp. 4, g-r2,r4,

36' Despite these acknowledgements, the 124 permit EA fails to discuss or

adequately address or evaluate the impacts that the increased and expanded access will have on

wildlife habitat and the natural and human environment, fails to discuss or adequately address or

evaluate reasonable alternatives or ways to mitigate impacts on wildlife habitat and the natural

and human environment, and fails to discuss or adequately address other required information,

and speculates that the boat ramp will not have "significant impacts,, on the human or physical

environment. See, Ex. I, p. 15.

37' The 124 Permit Hearing occurred on March 18, 2010. Carver attended and

voiced his opposition to a grant of the same.

38. FWp granted the 124 permit on April 6,2010.

39' on April 9,2010, the Planning Department granted the parks Department a

Floodplain Development Permit based on its octob er l,2x[9application. A copy ofthis permit

grant is attached as Exhibit,,J."

40' Carver and Lower Valley Properties own the land adjacent to and nearbv the

River Vista park. 
.

4l' In and around the end of April and early May of 2010, Flathead County began

work related to the boat ramp on the River vista park. As part of this work, the overwhelming

majority ofthe vegetation that covered the parkland has been torn out, which is in contravention

of the Flathead county commissioners' conditions of subdivision approval for the park. See,

Secoruo AMENDED CorrapurrurRruo perrrroru FoR REuEW
Pnee g
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Ex. E., p. 3.

42' The Parks Department refuses to implement any kind ofpermanent restrictions or

limitations on watercraft that can access Church Slough using the boat ramp at issue, including

the watercraft's size or horsepower, which will result in the park and water access being

substantially different than that agreed to by Carver Investments and approved by the County

commissioners during the River vista Subdivision process.

43' The Parks Department refuses to develop and manage the River Vista park in

accordance with its intended use and scope as set forth by Plaintiffs and ratified by Flathead

County as part of the River Vista Subdivision process.

44' The installation of the boat ramp and associated improvements has and will

continue to devalue Plaintiffs, properties.

couNT I - PETITION FoR REVIEW oF FISH, WILDLIFE AND pARKs' 124PERMIT PURSUANT TO MONTANA'S ADMINISTRATIVE PROCEDURE ACT
(92-4_702, MCA)

45' The allegations set forth in the preceding Paragraphs are realleged and

incorporated as though fully set forth herein.

46' Plaintiffs are aggrieved and have standing to appeal FWp's issuance of the 124

Permit under Montana's Administrative Procedure Act ("MAPA") and the Montana

Environmental Protection Act ("MEPA"). No other administrative remedies are available to the

Plaintiffs.

47 ' Pursuant to $2-4-702, i\4CA, et. seq., this court may conduct ajudicial review of

an agency decision when the decision is contested, the appellant has been aggrieved by the final

decision, and where there are no other administrative remedies available within the agency.

48' Section 2-4-704(2)' McA enables a court to reverse an agency decision if

Secoruo Anaeruoeo CouptRtNr AND pETlloN ron ReuEw
Pnce g
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substantial rights ofthe appellant have been prejudiced because:

(a) the administrative findings, inferences, conclusions, or decisions are: (i) in
violation of constitutional or statutory provisions; (ii) in excess of starutory
authority oft!? agency; (iii) made upoo unlu*fuIprocedure; (iv) affected by
other error of law; (v) clearly erroneous in view of the reliaile, probative,
and substantial evidence on the whole record; (vi) arbitrary or capricious or
characterized by abuse of discretion or clearly unwarranted exercise of
discretion; or (b) findings of fact, upon issues essential to the decision, were
not made although requested.

49' MEPA does not have a contested hearing provision, but both MApA ($2-4-

702(2)(d) and MEPA require an aggrieved party to file a petition for review with the District

court on a ftnal agency decision involving MEPA, and MEpA claims must be heard by this

court at a hearing in accordance with the provisions of $75-l -zll(3),et. seq. MCA.

50' The Flathead County's Parks Department unlawfully pursued a l14permit in

contravention of its representations to Carver that it would refrain from constructing a ramp that

would enable unlimited access to Church Slough and the subdivision approval conditions that

prohibited the removal of vegetation in the River vista park.

5 1 ' As part of the 1 24 Permit process, FWP's I 24 Permit EA cited to, relied on, and

needed to address the provisions of the Montana Environmental protection Act ($75-l-201,

MCA, et' seq') ("MEPA"), and accordingly, needed to address and abide by the Administrative

Regulations associated with MEPA, including but not limited to ARM l2.2.430through 432.

52' FWP violated MEPA and associated ARMs by disregarding or failing to

adequately address or evaluate specific criteria in its 124 permit EA that must be evaluated as

required by these aforementioned laws and iegulations.

53' FWP failed to adequately address and evaluate the criteria it set forth in its own

checklist contained in the EA.

Secoruo Anltrruoeo Courpurrur Rruo pelrron FoR REVIEw
PAGE 1O
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54' FWP's gant of a l24Permitusing a legally deficient and inadequ ate l24permit

EA was arbitrary and capricious, and/or constituted an abuse or unwananted exercise of its

discretion, and affected by enor of law.

55' FWP's grant of a 124 Permit based on an application submitted by the County

that violated the law was clearly affected by enor of law, was arbitrary and capricious, and/or

constituted an abuse or unwuuranted exercise of its discretion.

56' Carver, individually and on behalf of Lower Valley Properties contested the boat

ramp as proposed via his attendance at public hearings and through written and verbal comment

presented to Flathead County and FWp.

57 ' By granting the 124 Permit based on a legally deficient 124 permit EA and an

application submitted in contravention of Flathead County's representations made to plaintiffs

and the limitations set forth in the preliminary plat approval, FWp's actions violated the

substantial rights of Plaintiffs.

58' Plaintiffs have and will incur actual and substantial damages as a direct and

proximate cause of FWP's 124 permit grant to the parks Department.

coIlNT II -vIoLATIoNs or 923-t-110, MCA (IMPROVEMENT oR
DEVELOPMENT OF STATE PARKS AND F'ISHING ACCESS SITES) AND THE

MONTANA STREAMBED PROTECTION ACT

59' The allegations set forth in the preceding Paragraphs are realleged and

incorporated as though fully set forth herein.

60. As part of the 124 Permit process, FWP's 124 Permit EA cited to, relied on, and

needed to address specific criteria set forth in $23-l-110, MCA and, accordingly, needed to

address and abide by the Montana Administrative Regulations ("ARM,,) associated with $23- l -

I10, MCA, including but not limited to ARM $12.g.604.

Secoruo Alaeruoeo Conpr_Rlrur AND pETtloru ron REvrEw
PAGE 1 1
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61' FWP violated $23-1-1 10, MCA and associatedARMs bydisregardingorfailing

to adequately address or evaluate specific criteria in its 124 permit EA that must be evaluated as

required by these aforementioned laws and regulations.

62' FWP's issuance ofthe 124 Permit violated the provisions ofthe Montana Stream

Protection Act ($87-5-501, et. seq., MCA).

63. Plaintiffs have and will incur actual and

proximate cause of FWP's r24 permit grant to the parks

laws of the State of Montana.

COT]NT III. FLATHEAD COTJNTY'S ISSUANCE OF FLOODPLAIN PERMIT
#FDP-09-26 VIOLATES FLOODPLAIN AND FLOODWAY MANAGEMENT

REGULATIONS

64' The allegations set forth in the Paragraphs are realleged and incorporated as

though fully set forth herein.

65' Plaintiffs are aggrieved and have standing to appeal Flathead County,s issuance

of the Floodplain Development permit.

66' Flathead County's Parks Department unlawfully pursued a Floodplain

Development Permit in contravention of its representations made to plaintiffs that it would

refrain from constructing a ramp that would enable unlimited access to Church Slough.

67 ' The information required by Flathead County in its Floodplain Application

forms, is authorized by and in accordance with the Flathead County Floodplain and Floodway

Management Regulations via authority through Title 76, chapter 5, MCA.

68' The Parks Department's Floodplain Application is incomplete and inadequate in

that it, among other things: l) fails to answer all of the Application,s questions; 2) fails to

provide adequate answers to some of the Application's questions; and, 3) fails to provide

Secoruo AurEruoeo Coupurrurnruo perrrror.r ron REuew
Pece 12
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information mandated by the Floodplain Application, including a map that contains all of the

information required in Section 2. See, Exhibit J. -
69' Flathead County's grant of a Floodplain Development permit to the Flathead

County Parks Department using a legally deficient and ineidequate Floodplain Development

Application violated its Floodplain and Floodway Management Regulations, and was arbitrary

and capricious, and was otherwise in contravention of the laws of the state of Montana and the

Flathead county Floodplain and Floodway Management Regurations"

70' Carver, individually and on behalf of Lower Valley Properties contested the boat

ramp proposed that is the subject of the Floodplain Development permit.

7l' By granting the Floodplain Development Permit based on a legally deficient

Floodplain Application and in contravention to the Parks Department,s representations to

Plaintiffs, Flathead county's actions have violated the l4w and the substantial rights of
Plaintiffs.

72' Plaintiffs have and will incur actual and substantial damages as a direct and

proximate cause of Flathead county's Floodplain Development permit grant to the parks

Department.

WHEREFORE, based on Counts I through III, above, Plaintiffs demand judgment as

follows:

a. For an order reversing or voiding FWp's issuance of a r24 permit to the

Flathead county Parks Department for the River vista park boat ramp and

turnaround area as proposed;

b' For an order reversing or voiding Flathead County's issuance of a Floodplain

Development Permit #FDp-09-26 for the River Vista park boesramp and

SEcotro Aueruoeo Coupr_ltrur Rruo petrtroN FoR REVTEW
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turnaround area;

c. Damages in an amount to be determined at trial;

d. Costs and attomey's fees to the extent allowed by law or equity; and,

e. For such other and further relief as this Honorable Court deems meet and just.

COIJNT IV _ 42 U.S.C. S1983 REGULATORY TAKING (FLATHEAD COUNTY)

73. The allegations set forth in the preceding Paragraphs are realleged and

incorporated as though fully set forth herein.

74. Plaintiffs assert claims of violation of the Takings Clause of the Fifth

Amendment of the united States constitution as secure dby 42u.s.c. $1gg3 and Article II,

Section 29 of the Montana Constitution against Flathead County for the actions of its parks

Department. Flathead County's decision to move forward with the installation of a boat ramp

and other improvements was done arbitrarily and in violation of its representations to plaintiffs,

and its actions have denied Plaintiffs, in all practical effects, beneficial and economic use of

their property.

7 5 ' As a direct result of Flathead County's actions, the value of plaintiffs, properties

have been vitiated.

76' Plaintiffs have incurred and will in the future continue to incur a substantial loss

of revenue and other financial harm arising out of Flathead County,s illegal, wrongful, and

unconstitutional actions and omissions, including the loss of proceeds from the sale of

residential property, carrying costs, and other financial burdens and costs which plaintiffs could

not reasonably have expected given the circumstances upon which the parkland was deeded and

the representations of Flathead County that, if it were to own the park, it would do so in

accordance with the limited use Plaintiffs set forth during the River Vista Subdivision approval

sECOtro AruEruoeo Cotrrtpl_Rtxr Rruo pertrtoru ron Revtew
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process and would not install an unrestricted boat ramp.

WHEREFORE, based on Count IV, above, Plaintiffs demand judgment against the

Defendant Flathead Countv for:

Compensatory Damages;

Costs;

Interest;

Expenses;

e. Attorneys' fees pursuantto 42 U.S.C. $l9gg; and,

f. For such other and further relief as this Court deems meet and just.

COI'NT V - NEGLIGENT MISREPRESENTATION (FLATHEAD COUNTY)

77 ' The allegations set forth in the preceding Paragraphs are realleged and

incorporated as though fully set forth herein.

78' By affirming Plaintiffs' intent for the River Vista park in its public documents,

and by assuring Plaintiffs that it would not install a unrestricted access boat ramp on the land

Plaintiffs were considering donating to Flathead County, Flathead County made material factual

representations.

79' Flathead County's action taken to coirstruct the boat ramp as designed and

proposed and to install the additional improvements establish that its representations were

untrue and made without any reasonable grounds for believing them to be true.

80' Flathead County's representations were made with the intent to induce plaintiffs

to rely on it, because, had Flathead County indicated that it was, in fact, planning to construct

the boat ramp at issue, more than 5 parking spaces, a permanent bathroom and multitudes of

picnic tables, Plaintiffs would not have been willing to provide it with an unrestricted deed.
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81' Plaintiffs were not aware ofthe falsity of Flathead County's representations and

were justified in relying upon Flathead county's representations.

82' Plaintiffs have and will sustain damages resulting from their reliance on Flathead

County's representations.

COTJNT VI - EQUITABLE ESTOPPEL (FLATHEAD COUNTY)

83' The allegations set forth in the Paragraphs are realleged and incorporated as

though fully set forth herein.

84' Flathead County's representations about the nature of the River Vista park and

the access contained therein were made in order to induce Plaintiffs to deed the property to it,

and the County's subsequent action to construct the boat ramp and other improvements shows

that its conduct amounted to a representation or concealment of material facts.

85' Flathead County knew that it would not or may not honor plaintiffs, wishes and

abide by its representations relating to the boat ramp and associated improvements, or the

circumstances were such that knowledge ofthe same should necessarily be imputed to Flathead

County.

86' The truth conceming Flathead County's intent and plans for improvements on the

River vista public access were unknown to plaintiffs.

87 ' Flathead County conducted itself in a manner that showi it intended and expected

Plaintiffs to rely on its actions and representation, and Plaintiffs, in fact, relied upon Flathead

county's representations regarding how it would improve and manage the River vista park.

88' Flathead County's actions led Plaintiffs to agree to provide Flathead CounW with

an unrestricted deed to the River Vista park.

89' Flathead County's installation of an unrestricted boat ramp access to Church

SEcorlo Anaeruoeo Corrlpurnr eruo petrrroru pon RevEw
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Slough on the River Vista park has devalued Plaintiffs' properties, and the further installation of

the planned improvements will continue to devalue the Plaintiffs' properties, all of which have

caused or will cause Plaintiffs other damages, the nature and extent of which have not yet been

assessed, and which will be determined at trial.

COTTNT VII- PROMISSORY ESTOPPEL (FLATHEAD COUNTY)

90' The allegations set forth in the preceding Paragraphs are realleged and

incorporated as though fully set forth herein.

9l' Flathead County's acceptance of the River Vista park based on plaintiffs,

stipulations that the County maintain it as a limited fishing access site and refrain from installing

a large boat ramp and more than five parking spaces and other improvements constitutes a clear

and unambiguous promise.

92' Plaintiffs reasonably and foreseeably relied on Flathead County,s promise, and,

as a result of Flathead county's actions, Plaintiffs have been and will continue to be injured by

the reliance.

WHEREFORE, with respect to Counts V thLrough VII set forth above, plaintiffs pray

for relief as follows:

a. Damages in an amount to be determined at trial:

b. Costs;

c. Interest;

d. Expenses;

e. Attorneys' fees to the extent allowed by law or equity;

f. Emotional distress damages; and

g. For such other and fuither relief as this court deems meet and just.
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COUNT VIII- $27.19.101, Et. SEq., MCA PERMANENT INJUNCTION
(FLATHF,AD COUNTY)

93' The allegations contained in the preceding Paragraphs above are realleged and

incorporated as though fully set forth herein.

94' Flathead County's actions, specifically, the construction of the boat ramp, and the

current or impending construction and installation of eightparking spaces, permanent bathroom

facility and unlimited picnic tables, all have or will continue to result in substantial and

ineparable harm to plaintiffs.

95' Quantification of pecuniary damages caused by Defendant Flathead County,s

actions would not afford adequate relief or may be difficult or impossible to fully demonstrate

and prove, and may result in a multiplicity ofjudicial proceedings unless Defendant Flathead

county is specifically enjoined from its actions and activity.

WHEREFORE, with respect to Count VIII set forth above, plaintiffs pray for relief as

follows:

a' That Defendant Flathead County be permanently enjoined from constructing or

installing improvements on the River Vista park that exceed the type and scope

of use for the land set forth by Plaintiffs and adopted and ratified by Flathead

county during the River vista subdivision approval process;

b. That Defendant Flathead county be permanently enjoined from ailowing or

permitting anypublic use oractivity that exceeds the type or scope of use forthe

land set forth by Plaintiffs and adopted and ratified by Flathead County during

the River Vista Subdivision approval process;

c. That any irnprovements already in place that exceed the type and scope of use
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for the land set forth by Plaintiffs and adopted and ratified by Flathead County

during the River vista Subdivision approval process be removed;

d. Attorneys' fees and costs to the extent allowed by law or equity; and,

e. For such other and further relief as this court deems meet and just.

DATED this 1lth day of January,2}ll

Final plat map of the River Vista Subdivision;
carver Investments, L.L.c.'s River vista Environmental Assessment;
Planning Department's Staff Report;
January 26,2007 letter from carver to the county commissioners;
commissioners' River vista approval letter dconditions & findings of fact;
River Vista park deed to Flathead County;
February 28,2009 e-mail from Carver to Fisher;
1 24 Permit Application/Floodplain Application;
FWP 124 Permit Environmental Assessment; and
Flathead county's Floodplain Development permit Grant.
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CERTIFICATE OF SERVICE

I, Angela M. LeDuc, one of the attorneys of the law firm of KALVIG & LgDUC,
P'C', do hereby certiff that on the 11tr day of Janu ary,20ll, I served a true and correct copy
ofthe foregoing documentupon the person(s) nurn.d b.low, at the address set out below,
either by mailing, hand delivery, or Federal'Ii*pr.rr, in a properly addressed envelope,
postage prepaid, or by telecopying a true and conect copy of said document.

Gregory L. Bonilla
MACo Legal Services
2717-F Skyway Drive
Helena, MT 59602-1213

U.S. Mail (first class postage)
Federal Express
Hand-Delivery
Telefacsimile
Other:

txl
tI
t1
tltl

William A. Schenk, Agency Counsel and
Special Assistant Attorney General
State of Montanq Department of Fish,
Wildlife and Parks
1420F.. Sixth Ave.
PO Box 200701
Helena, MT 59620-0701

txl U.S. Mail (first class postage)

t I Federal Express

t I Hand-Delivery
I I Telefacsimile

t I Other:

Peter A. Steele, Deputy County Attorney
Flathead County Attomey's Office
P.O. Box 1516
Kalispell, MT 59903-1516

lxl U.S. Mail (first class postage)
t I Federal Express

t I Hand-Delivery
t I Telefacsimile

[ ] , OtheA

M
HloCarucr, Demis\Church Slough 124\pledingr\Scond Amcndcd Comolgint.dc

Kalvig & LeDuc, P.C.
Kalispell, Montana
Attornevs at I ew
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